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CRUZ, R.A. J.:

THE CASE

This is a Petition for Certiorari under Rule 65 of the 1997 Rules on Civil Procedure seeking the review and
reversal of the Resolution[1] dated March 30, 2011 issued by the Secretary of Justice in NPS No.
XV-05-INV-09F-01780 entitled “BDO Unibank, Inc. v. Tony N. Chua, Jimmy N. Chua and Ernest T. Jeng” the
dispositive portion of which reads as follows:

x x x

“WHEREFORE, premises considered, the motion for reconsideration is hereby GRANTED. Resolution No.
1479, s. 2010 of this Office is REVERSED. The City Prosecutor of Makati City is directed to file four (4)
counts of estafa under Article 315, par. 1(b) of the Revised Penal Code in relation to the provisions of P.D. No.
115 against respondents TONY N. CHUA, JIMMY N. CHUA and ERNEST T. JENG, and report on the action
taken within ten (10) days from receipt hereof.

“SO ORDERED.”

x x x

They likewise assail the Resolution[2] dated February 20, 2012 issued by the Secretary of Justice in the same case
denying their Motion for Reconsideration.

THE ANTECEDENTS

BDO Unibank, Inc., the surviving entity in the merger between Banco de Oro Universal Bank, Inc. and Equitable
PCI Bank (the surviving entity in the merger between Equitable Banking Corporation and PCI Banking
Corporation) filed a complaint against Tony N. Chua, Jimmy N. Chua and Ernest T. Jeng, the responsible officers
of NF-Agri-Business Corporation (NF-ABC) for four (4) counts of violation of Presidential Decree No. 115,
otherwise known as the Trust Receipts Law. It was filed with the Office of the City Prosecutor, Makati City and
docketed as IS No. XV-05-INV-09F-017805.

It alleged that, in 1999, Equitable Banking Corporation issued commercial letters of credit and, thereafter,
imported the following merchandise for the account of NF-Agri-Business Corporation (NF-ABC): (1) Peruvian
Fish Meal at US$345/mt, (2) Soybean Meal in Bulk at US$154.34/mt; (3) Solvent Extracted Soybean Meal in
Bulk at US$151.36/mt, and (4) Soybean Meal in Bulk at US$181.88/mt. The imported merchandise were
delivered to NF-ABC. Tony N. Chua, Jimmy N. Chua and Ernest T. Jeng executed the corresponding trust
receipts as follows:
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Trust Receipt No.

Date of Execution of
Trust Receipt

Amount

________________

________________

________________

FSA 70410361PRL

June 16, 1999

P4,111,175.25

FSA 704100470PRL

July 1, 1999

P8,749,580.10

FSA 704100453PRL

September 8, 1999

P3,850,507.46

FSA 704100470

January 21, 2000

P3,698,375.42

All the trust receipts were payable in 90 days from their dates of execution. After the due dates, NF-ABC failed to
pay in full its obligation under the trust receipts. On December 16, 2008, BDO Unibank, Inc. demanded from
NF-ABC payment of the outstanding trust receipts obligation in the amount of Php17,430,882.88, but despite
demand, NF-ABC failed to pay the same or turn over the proceeds of the sale of goods covered by its trust
receipts, or the goods, if unsold.

Ernest Jeng and Tony N. Chua and Jimmy N. Chua respectively filed their counter-affidavits explaining that due
to the Asian Financial Crisis which hit the country in the year 1999 to 2000, and the successive typhoons at that
time, NF-ABC was severely affected. Their goods being perishable which must be disposed of immediately, they
encountered difficulties in looking for buyers of the goods, and they were constrained to sell the goods at a
non-profitable price, while some the goods perished. Nevertheless, NF-ABC maintained and continued its
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commitment to fully repay its debt. It entered into negotiations with Equitable PCI Bank on how its debt may be
paid and they reached an agreement with respect to the terms of the payment of the principal obligation plus
interest consistent with the projected cash flow of NF-ABC. The agreement was reduced into writing as evidenced
by the schedule of payment. NF-ABC issued post-dated checks until April 2002, after which they proposed a
revised repayment scheme and issued anew post-dated checks until March 2004, ultimately reducing their
outstanding obligation to Php17,430,828.88. The respondents therein argued that there has already been a
novation because the trust receipt transaction was converted into a simple loan obligation.

After the parties have filed their respective affidavits, the City Prosecutors Office of Makati City issued a
Resolution[3] dated November 25, 2009 dismissing the complaint filed by private respondent. The City
Prosecutor found that there was novation under the circumstances because the long-term payment is inconsistent
with petitioners' liability under the trust receipts, thus:

x x x

“There is novation as EPCI and NF-ABC freely and voluntarily consented to restructure their loan agreement
consistent with the projected cash flow of NF-ABC thus converting the Letter of Credit-Trust Receipt
Transaction regime into an ordinary civil obligation. In fact, it was EPCI that prepared the schedule of
payments subject for approval of NF-ABC thus a clear manifestation that EPCI unequivocally agreed to the
restructuring of the loan. The schedule of payments presented by EPCI undoubtedly changed the nature of the
prior agreement of the parties as it now involves a new scheme of payment and interest which alters the
essence of the old obligation. Therefore, by virtue of novation, the terms and conditions previously
implemented are clearly incompatible with the new one brought about by the restructuring of terms.”

x x x

It was further held that even if there was no novation, there was neither dishonesty nor abuse of confidence.

BDO Unibank, Inc. filed a Motion for Reconsideration to the said Resolution which was denied by the City
Prosecutors Office of Makati City, finding that no new material evidence was raised that would warrant its
reversal or modification.

BDO Unibank, Inc. then filed a Petition for Review with the Department of Justice which initially issued a
Resolution[4] dated June 1, 2010 affirming the City Prosecutors Office's Resolutions dismissing the complaint
against Tony N. Chua, Jimmy N. Chua and Ernest T. Jeng.

Unyielding, BDO Unibank, Inc. filed a Motion for Reconsideration of the said Resolution. In the assailed
Resolution dated March 20, 2011, the Department of Justice reversed its earlier findings and granted the Motion
for Reconsideration of BDO Unibank, Inc., agreeing with the latter that no novation took place. Thus:

x x x

“x x x In the instant case there appears to be no clear essential incompatibility but merely modifications as
regards the obligations of the respondents in the subject trust receipts vis-a-vis the alleged schedule of payment
claimed by them. In sum, there was no clear intention of the parties to enter into novation as a mode of
extinguishment of their rights and obligations duly embodied in the trust receipts, whose object, cause and
principal conditions still subsist and remain in force and effect.

x x x

“Thus, mere failure of the respondents to turn over the proceeds of the sale of the goods covered by the trust
receipts to the complainant or to return the goods if they were not disposed of is the gravamen of the offense
charged and constitutes a violation of P.D. No. 115. There is, therefore, sufficient evidence to establish the
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existence of probable cause to indict respondents of the crime of estafa. The “why” or the reasons and
underlying causes of their failure to do so are matters of defense and must be ventilated in court.”

x x x

This time, it was Tony N. Chua, Jimmy N. Chua and Ernest T. Jeng who filed a Motion for Reconsideration but
the same was denied by the Secretary of Justice in its Resolution dated February 20, 2012.

Hence, this petition.

THE ISSUE BEFORE US

WHETHER PUBLIC RESPONDENT ACTED WITH GRAVE ABUSE OF DISCRETION IN
CAVALIERLY REVERSING ITS EARLIER RESOLUTION DATED 1 JUNE 2010 AND FINDING THAT
THERE WAS NO NOVATION THAT TOOK PLACE BUT A MERE MODIFICATION OF THE
PETITIONER'S OBLIGATION.

OUR RULING

Judicial review of the resolution of the Secretary of Justice is limited to a determination of whether there has been
a grave abuse of discretion amounting to lack or excess of jurisdiction considering that the full discretionary
authority has been delegated to the executive branch in the determination of probable cause during a preliminary
investigation. Courts are not empowered to substitute their judgment for that of the executive branch; it may,
however, look into the question of whether such exercise has been made in grave abuse of discretion.[5]

We find no grave abuse of discretion attendant in this case.

What is made a criminal offense under P.D. No. 115 is the misuse and/or misappropriation of goods or proceeds
realized from the sale of goods, documents or instruments released under trust receipts.[6] The relevant penal
provision therein states:

x x x

“Section 13. Penalty clause. The failure of an entrustee to turn over the proceeds of the sale of the goods,
documents or instruments covered by a trust receipt to the extent of the amount owing to the entruster or as
appears in the trust receipt or to return said goods, documents or instruments if they were not sold or disposed
of in accordance with the terms of the trust receipt shall constitute the crime of estafa, punishable under the
provisions of Article Three hundred and fifteen, paragraph one (b) of Act Numbered Three thousand eight
hundred and fifteen, as amended, otherwise known as the Revised Penal Code. If the violation or offense is
committed by a corporation, partnership, association or other juridical entities, the penalty provided for in this
Decree shall be imposed upon the directors, officers, employees or other officials or persons therein
responsible for the offense, without prejudice to the civil liabilities arising from the criminal offense.”

x x x

Section 1 (b), Article 315 of the Revised Penal Code under which the violation is made to fall, states:

x x x

“Art. 315. Swindling (estafa). — Any person who shall defraud another by any of the means mentioned herein
below

x x x x x x x x x x

BATAS.org - Philippine Law Library TONY N. CHUA, JIMMY N. CHUA AND ERNEST T. JENG, PETITI...

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 4 of 9

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



- With unfaithfulness or abuse of confidence, namely:

x x x x x x x x x x

(b) By misappropriating or converting, to the prejudice of another, money, goods, or any other personal
property received by the offender in trust or on commission, or for administration, or under any other
obligation involving the duty to make delivery of or to return the same, even though such obligation be totally
or partially guaranteed by a bond; or by denying having received such money, goods, or other property.

x x x x x x x x x x

x x x

Jurisprudence provides that the Trust Receipts Law is violated whenever the entrustee fails to: (1) turn over the
proceeds of the sale of the goods, or (2) return the goods covered by the trust receipts if the goods are not sold.[7]
The mere failure to account or return gives rise to the crime which is malum prohibitum. There is no requirement
to prove intent to defraud. What the law punishes is the dishonesty and abuse of confidence in the handling of
money or goods to the prejudice of the bank.[8]

On the other hand, the elements of estafa under Article 315 (1-b) of the RPC are as follows: (1) that money,
goods, or other personal properties are received by the offender in trust, or on commission, or for administration,
or under any other obligation involving the duty to make delivery of, or to return, the same; (2) that there is a
misappropriation or conversion of such money or property by the offender or denial on his part of such receipt;
(3) that such misappropriation or conversion or denial is to the prejudice of another; and, (4) that there is a
demand made by the offended party on the offender.[9] Moreover, it is a settled rule that failure to account upon
demand, for funds or property held in trust, is circumstantial evidence of misappropriation.[10]

Petitioners argue that the original Trust Receipt Agreement was novated and converted into a loan contract
coupled with, and specifically providing for, an entirely new schedule of payment and thus totally incompatible
with the original agreement.

As held in Quinto v. People,[11] the case cited by the public respondent in the assailed Resolution, and also cited
in Pilipinas Bank v Ong,[12] the case relied upon by petitioners, there are two ways which could indicate the
presence of novation, thereby producing the effect of extinguishing an obligation by another which substitutes the
same. The first is when novation has been explicitly stated and declared in unequivocal terms. The second is when
the old and the new obligations are incompatible on every point. Both kinds of novation must be clearly
proven.[13]

There being no written contract between the parties stating in unequivocal terms that they were novating the
original obligation, We must therefore examine whether the new schedule of payments is incompatible with the
original obligation under the trust receipts.

The test of incompatibility is whether or not the two obligations can stand together, each one having its
independent existence. If they cannot, they are incompatible and the latter obligation novates the first. Corollarily,
changes that breed incompatibility must be essential in nature and not merely accidental. The incompatibility must
take place in any of the essential elements of the obligation, such as its object, cause or principal conditions
thereof; otherwise, the change would be merely modificatory in nature and insufficient to extinguish the original
obligation.[14]

Public respondent found no clear essential incompatibility but merely modifications as regards the obligations of
the respondents in the subject trust receipts vis-á-vis the alleged schedule of payments claimed by them. The
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Secretary of Justice ruled that there was no clear intention of the parties to enter into novation in the trust receipts,
whose object, cause and principal conditions still subsist and remain in force and effect.

Petitioners contend that the new schedule of payments in the loan contract did not merely modify the original
obligations of the petitioners under the trust receipts, the principal conditions are also incompatible with the trust
receipts agreement resulting into a novation of the original obligation. Using the case of Pilipinas Bank v.
Ong[15] as a pattern, petitioners summarized the alleged incompatibilities in the following wise:

Points of
Incompatibility

Trust Receipt

New Schedule of
Payments

_____________

______________

______________

Nature of Contract

Trust Receipt

Loan

Juridical Relationship

Trustor – Trustee

Lender – Borrower

Status of Obligation

Matured since 2000

Payable monthly from May 2001 to April 2002

Governing Law

Criminal Law

Civil and Commercial Laws

Security Offered

Trust Receipts

Post Dated Checks
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Interest rate per annum

None

a. Past Due Interest of no less Php 101,622.81 per month plus additional interest of 10% per month

b. Partial interest payment for the principal loan amounting to 500,000.00

c. Interest payments amounting to 90,000.00 per month from March 23, 2003 until March 29, 2004.

We do not subscribe to petitioners' position.

Well-settled is the rule that, with respect to obligations to pay a sum of money, the obligation is not novated by an
instrument that expressly recognizes the old, changes only the terms of payment, adds other obligations not
incompatible with the old ones, or the new contract merely supplements the old one.[16]

The restructuring of a loan agreement secured by a trust receipt does not per se novate or extinguish the criminal
liability incurred thereunder.[17]

By the denomination itself, the new agreement is merely on a new schedule of payment of the obligation of
petitioners. It did not completely obliterate the old obligation; in fact, it merely modified the same by providing a
new schedule of payments of the same old obligation under the trust receipts. The intention of the new agreement
was precisely to revive the old obligation after the original period expired and the loan remained unpaid.[18]

For purposes of preliminary investigation, a full and exhaustive presentation of the parties' evidence is not
required.xix It is enough that there is evidence as may engender a well-grounded belief that an offense has been
committed and that the accused is probably guilty thereof. A finding of a prima facie case to hold the accused for
trial is not equivalent to a finding of guilt.xx

By reason of the foregoing, We hold that there is no grave abuse of discretion on the part of the Secretary of
Justice in directing the filing of four (4) counts of estafa under Article 315, par. 1(b) of the Revised Penal Code in
relation to the provisions of P.D. No. 115 against respondents Tony N. Chua, Jimmy N. Chua and Ernest T. Jeng.

WHEREFORE, premises considered, the petition is DISMISSED for lack of merit.

SO ORDERED.

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby certified that the conclusions in the above
decision were reached in consultation before the case was assigned to the writer of the opinion of the Court.

Abdulwahid, H.S., Chairperson and [**]Inting, S.B., JJ., concur.

[*] Acting Senior Member per Office Order No. 238-14-ABR dated May 23, 2014.

[**] Acting Junior Member per Office Order No. 238-14-ABR dated May 23, 2014.
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[5] Metropolitan Bank and Trust Company v. Tonda, G.R. No. 134436, August 16, 2000, citing Roberts, Jr. vs.
Court of Appeals, 254 SCRA 307 (1996).

[6] Section 2 (c), P.D. No. 115.

[7] United Coconut Planters Bank v. Looyuko and Go, G.R. No. 156337, September 28, 2007, citing Ong v. Court
of Appeals, 449 Phil. 691, 704 (2003).

[8] People v. Nitafan, G.R. Nos. 81559-60, April 6, 1992.

[9] United Coconut Planters Bank v. Looyuko and Go, supra. citing Libuit v. People of the Philippines, G.R. No.
154363, September 13, 2005, 469 SCRA 610, 616.

[10] Id., citing Lee v. People of the Philippines, G.R. No.157781, April 11, 2005, 455 SCRA 256, 267.

[11] G.R. No. 126712, April 14, 1999.

[12] G.R. No. 133176, August 8, 2002.

[13] Philippine National Bank v. Soriano, G.R No. 164051, October 3, 2012, citing Bisaya Land Transportation
Co. Inc. v. Sanchez, 237 Phil 510, 522-523 (1987).

[14] Quinto v. People, supra.

[15] Supra.

[16] Philippine National Bank v. Soriano, supra., citing Spouses Reyes v. BPI Family Savings Bank, Inc., 520
Phil. 801, 807-808 (2006).

[17] Id, citing Transpacific Battery Corporation v. Security Bank and Trust Company, G.R. No. 173565, 8 May
2009, 587 SCRA 536.

[18] See Transpacific Battery Corp. v. Security Bank and Trust Company, supra.

[19] Metropolitan Bank and Trust Company v. Tonda, supra. citing Ledesma v. Court of Appeals, 254 SCRA 656
(1997).

[20] Ibid.
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