
BATAS.ORG · PHILIPPINE LAW LIBRARY

DECISIONS / SIGNED RESOLUTIONS · NINTH DIVISION · DECEMBER 17, 2012

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS. ERNESTO B.
GALERA, ACCUSED-APPELLANT.

Ponente: PAREDES, J.

Read online (full-text search, related cases, audio case brief): https://batas.org/library/125c3831d170/

PAREDES, J.:

THE CASE
THIS APPEAL, filed by accused-appellant Ernesto B. Galera (appellant), seeks to reverse and set aside the Joint
Decision[1] dated December 17, 2012 of the Regional Trial Court of San Fernando City, La Union, Branch 29, in
Criminal Case Nos. 7666 to 7671, the dispositive portion of which reads:

WHEREFORE, premises considered, the court finds accused ERNESTO GALERA, GUILTY of six (6) counts
of Qualified Theft and sentences him to serve 6 penalties of Reclusion Perpetua. Art. 70 of the RPC on
successive service of sentences shall, however, apply to him. Art. 70 provides among others that: Such
maximum period shall in no case exceed forty years, hence, he shall suffer the penalty of imprisonment for a
period not exceeding 40 years. He is likewise ordered to pay the amounts of P1,284,610.82 and $2,178.00 to
the private complainant, RCBC.

SO ORDERED.

PROMULGATED in open Court this 17[th] day of December, 2012 at the City of San Fernando, La Union,
Philippines.[2]

THE ANTECEDENTS

In Criminal Case No. 7666, appellant was charged with Qualified Theft, committed as follows:

That on or about the 22[nd] day of January 2003, in the City of San Fernando, Province of La Union, and
within the jurisdiction of this Honorable Court, the above-named accused, with grave abuse of confidence,
being then the Business Center Manager of RIZAL COMMERCIAL BANKING CORPORATION (RCBC),
San Fernando City, La Union Branch and with intent to gain, did then and there willfully, unlawfully and
feomiously take, steal and carry away, by withdrawing from the Special Savings Account of Rosita Villa in the
said bank, the amount of TWO THOUSAND U.S. DOLLARS ($2,000.00) or ONE HUNDRED EIGHT
THOUSAND PESOS (P108,000.00), without the knowledge and consent of RIZAL COMMERCIAL
BANKING CORPORATION and ROSITA VILLA, to the damage and prejudice of RIZAL COMMERCIAL
BANKING CORPORATION, which was constrained to reimburse the amount of TWO THOUSAND U.S.
DOLLARS ($2,000.00) or ONE HUNDRED EIGHT THOUSAND PESOS (P108,000.00), to the
aforementioned account Rosita Villa.

CONTRARY TO LAW.[3]

In Criminal Case Nos. 7667 to 7671, appellant was also charged with Qualified Theft in similarly worded
Informations as above in Criminal Case No. 7666, except as to the date of the incidents and amounts involved,
viz:
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Crim. Case No. Date of Incident Amount Involved

7667 May 14, 2002 P200,000.00

7668 April 17, 2002 P200,000.00

7669 May 24, 2002 P300,000.00

7670 July 18, 2002 P250,000.00

7671 August 6, 2002 P102,233.84[4]

On July 12, 2007, appellant was arraigned and, with the assistance of counsel, entered a plea of “Not Guilty.”[5]

At the pre-trial held on August 23, 2007, the trial court noted the consolidation of the cases; and the parties
stipulated on the following:

“1. Accused admits that he is the same person named in the Information;

2. That the Court has jurisdiction over these cases;

3. That accused was the Business Center Manager of RCBC, San Fernando City, La Union from March 1,
1995 to October 19, 2003 and was later appointed as Business Center Manager of RCBC, Laoag City, Ilocos
Norte;

4. That Rosita Villa maintained a Special Savings Account at RCBC, La Union;

5. That accused entered into an agreement dated June 25, 2005 for him to pay Rosita Villa the amount of
P1,195,573.06 on or before December 30, 2005;

6. That accused has not paid Rosita Villa.”[6]

Another pre-trial was held on September 11, 2007, where the parties stipulated:

“1. Accused admits that he is the same person named in the Information;

2. That the Court has jurisdiction over these cases;

3. That accused was the Business Center Manager of RCBC, San Fernando City, La Union from March 1,
1995 to October 19, 2003 and was later appointed as Business Center Manager of RCBC, Laoag City, Ilocos
Norte;

4. That Rosita Villa maintained a Special Savings Account at RCBC, La Union;

5. Accused admits that Rosita Villa had a U.S. Time Deposit with the RCBC, San Fernando City as evidenced
by Exhibit “C” in the amount of $3,100.00 and Exhibit “D” in the amount of $16,743.90;

6. Accused admits that Rosita Villa maintained a Special Savings Account Trading Order No.
07320009523-002 with the RCBC, San Fernando City as evidenced by Exhibit “A” for the amount of
P8444,307.04 (sic) and Special Savings Account Trading Order No. 07320009523-003 as evidenced by
Exhibit “B” for the amount of P200,000.00;

7. That accused entered into an agreement dated June 25, 2005 for him to pay Rosita Villa the amount of
P1,195,573.06 on or before December 30, 2005;

8. That accused has not paid Rosita Villa.”[7]

Evidence for the PROSECUTION
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The prosecution presented the testimonies of: Joseph Ancheta (Ancheta)[8]; Clint Ang (Ang)[9]; Lyn Rimando
(Rimando)[10]; Richard Cayago (Cayago)[11]; Jean Sarmento (Sarmento)[12]; Rosita Villa (Villa)[13]; Evelyn
Villa Sazon (Sazon)[14]; Priscilla Cabanban (Cabanban)[15]; and, as rebuttal witness, Juliana Santiago
(Santiago)[16], a document examiner for the National Bureau of Investigation. The prosecution witnesses'
combined testimonies tends to establish, that:

Appellant and Villa are distant relatives, as appellant's wife is Villa's niece. Appellant was the business center
manager of RCBC-San Fernando City, La Union Branch (the bank) where Villa maintained a Peso Special
Savings Account and two (2) Foreign Currency Deposit Unit Time Deposit (FTD) accounts. Sometime in June
2005, Villa went to the bank to update her accounts but she was surprised to discover that her special savings
account was already closed while a withdrawal had been made from her FTD account. She conferred with
Ancheta, the bank branch manager at that time as appellant had been transferred to RCBC-Laoag Branch. Ancheta
called appellant who said that he will talk personally to Villa.

On June 25, 2005, appellant, Villa and Ancheta met in a restaurant at San Fernando City, La Union. There,
appellant admitted to having withdrawn from Villa's accounts. He managed to do so by presenting alleged
pre-signed withdrawal slips to the personnel of the bank. On the same day, Villa and appellant executed an
Agreement[17] wherein appellant promised to pay Villa the amount of P1,195,573.06 on or before December 30,
2005.

Despite the afore-mentioned Agreement, Ancheta initiated an investigation into the withdrawals of Villa's
accounts. In the course of the investigation, RCBC found that Villa's signatures in the withdrawal slips appeared
to be forgeries. Consequently, appellant was placed on preventive suspension and, subsequently, was terminated
from employment on October 28, 2005. Appellant failed to pay Villa, thus, RCBC was constrained to pay her
P1,284,610.82 through Manager's Check No. 0000001589[18] and US $2,178.22 through Check No.
0000019976[19], based on the principal amount of the deposit accounts and the prevailing interest at the time the
monies were withdrawn. Villa then executed and signed a Release Waiver and Quitclaim dated January 29,
2007[20]. Hence, the filing of these Informations.

On rebuttal, the prosecution presented Santiago, NBI document examiner. After examining the withdrawal slips
and Villa's documents, among others, her passport, signature card, and checks, Santiago concluded that the
signatures in the withdrawal slips were forged and, in connection with such finding, executed Questioned
Documents Report No. 26-109[21].

Evidence for the DEFENSE

Appellant was the lone witness[22] for the defense, narrating that he and Villa are distant relatives. Villa has been
appellant's client since 1993 when he was then employed in another bank. When he transferred to RCBC-San
Fernando City, La Union in 1995, Villa also transferred her deposits there.

Sometime in July 1999, appellant and Villa talked about purchasing a parcel of land. In this regard, sometime in
2000, appellant wrote Villa, who was then residing in California, U.S.A., to sign five (5) withdrawal slips which
he had enclosed in his letter[23]. Villa signed the withdrawal slips and mailed them back to appellant together
with an authorization giving him permission to withdraw money. In this manner, appellant was able to withdraw
money from Villa's accounts. Appellant used the money to purchase a 750 square meter lot in Panicsican, San
Juan, La Union. However, appellant registered the lot in his name because Villa was an American citizen and
could not own real estate in the Philippines.

Sometime in April 2005, appellant and Villa met. Villa said that while she appreciated the investment, she was no
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longer interested in the lot so she requested appellant to sell it; appellant was unable to sell the lot.

On June 25, 2005, appellant met with Villa and Ancheta. During the meeting, appellant and Villa executed an
Agreement whereby appellant promised to pay Villa, on or before December 30, 2005, the amount he withdrew
from her accounts since he was planning to retire from RCBC on July 31, 2005. However, appellant was unable to
retire and get his monetary benefits as he was preventively suspended on July 7, 2005 and subsequently
terminated from employment on October 28, 2005.

After trial, the court a quo issued the assailed Joint Decision finding the appellant guilty of six (6) counts of
Qualified Theft.

Aggrieved, appellant filed a motion[24] for reconsideration and a motion[25] to admit the affidavit of recantation
of Rosita Villa; both pleadings were denied by the trial court in its February 19, 2013 Order[26].

Appellant also filed a motion[27] for new trial on the ground of newly discovered evidence, namely, Villa's
affidavit of recantation, the sworn statement of Milagros Marzo, Villa's helper, stating that the latter has dementia
or Alzheimer's disease, and Villa's birth certificate which would prove that she was 80 years old when she
testified, arguing that these pieces of evidence prove that Villa had forgotten that she had, indeed, signed the
withdrawal slips sent by the appellant.

In its Order[28] dated April 24, 2013, the trial court denied appellant's motion for new trial.

Hence, this appeal.

THE ISSUES

I. Whether or not the Trial Court committed reversible error in convicting the accused of Qualified Theft.

II. Whether or not the Trial Court committed reversible error in convicting the accused lacking of proof beyond
reasonable doubt that which is required in a criminal proceeding.

III. Whether or not the Trial Court committed reversible error in denying the Motion for New Trial on the
ground of newly discovered evidence.[29]

THE COURT'S RULING

The appeal is without merit.

Appellant assails his conviction for Qualified Theft, contending: that the trial court failed to appreciate that Villa
consented to the withdrawals; that the prosecution failed to prove that he used his position as Bank Manager in
effecting the withdrawals; that the trial court erred in relying on the findings of the NBI handwriting expert who
has been in practice for only five (5) years; and that, in denying his motion for new trial based on newly
discovered evidence, the trial court gravely erred in failing to appreciate that the evidence tended to show that
Villa was not in the right state of mind when she signed the withdrawal slips and when she testified.

We are not persuaded.

Appellant claims that Villa gave him authority to withdraw money, arguing that Villa gave her consent thereto,
which consent can be inferred when he and Villa executed the Agreement on June 25, 2005, wherein he obliged
himself to repay the money he withdrew. On the other hand, Villa categorically denied that she authorized the
withdrawals.

It is axiomatic that one alleging a fact that is denied has the burden of proving it and, unless the party asserting the
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affirmative of an issue sustains the burden of proof of that issue by a preponderance of the evidence, his cause
will not succeed[30]. Thus, the defendant bears the burden of proof as to all affirmative defenses which he sets up
in answer to the plaintiff's claim or cause of action; he being the party who asserts the truth of the matter he has
alleged, the burden is upon him to establish the facts on which that matter is predicated and if he fails to do so, the
plaintiff is entitled to a verdict or decision in his favor[31]. Here, appellant bears the burden of proving that Villa
authorized the withdrawals which he admitted he made.

A perusal of the records reveals that save for his bare testimony, appellant failed to adduce convincing evidence to
prove that, indeed, Villa authorized the withdrawals. Appellant presented a brown envelope[32] which allegedly
contained the pre-signed withdrawal slips. The brown envelope is immaterial and irrelevant evidence. It only
establishes the fact that Villa communicated with appellant, for it is, after all, mail matter; but it does not prove
either the contents of the communication or that it contained things other than the communication itself. Even
presuming arguendo that the envelope contained the pre-signed withdrawal slips, these withdrawal slips were
found by the NBI to be forged documents. And, since appellant is the one in possession of these forged
documents, who used it and benefited from it, then he is presumed to be the forger[33].

The felony of theft is defined under Article 308 of the Revised Penal Code, viz:

Article 308. Who are liable for theft. — Theft is committed by any person who, with intent to gain but without
violence against, or intimidation of persons nor force upon things, shall take personal property of another
without the latter's consent.

Theft is likewise committed by:

1. Any person who, having found lost property, shall fail to deliver the same to the local authorities or to its
owner;

2. Any person who, after having maliciously damaged the property of another, shall remove or make use of the
fruits or objects of the damage caused by him; and

3. Any person who shall enter an enclosed estate or a field where trespass is forbidden or which belongs to
another and without the consent of its owner, shall hunt or fish upon the same or shall gather fruits, cereals, or
other forest or farm products.[34]

On the other hand, Article 310 of the Revised Penal Code on qualified theft, reads:

Article 310. Qualified Theft. — The crime of theft shall be punished by the penalties next higher by two degrees
than those respectively specified in the next preceding article, if committed by a domestic servant, or with
grave abuse of confidence, or if the property stolen is motor vehicle, mail matter or large cattle or consists of
coconuts taken from the premises of a plantation, fish taken from a fishpond or fishery or if property is taken
on the occasion of fire, earthquake, typhoon, volcanic eruption, or any other calamity, vehicular accident or
civil disturbance.[35]

In précis, the elements of qualified theft punishable under Article 310 in relation to Article 308 of the Revised
Penal Code are as follows: (1) there was a taking of personal property; (2) the said property belongs to another;
(3) the taking was done without the consent of the owner; (4) the taking was done with intent to gain; (5) the
taking was accomplished without violence or intimidation against person, or force upon things; and (6) the taking
was done under any of the circumstances enumerated in Article 310 of the Revised Penal Code, i.e., with grave
abuse of confidence[36].

It is well to note that RCBC filed the instant cases for qualified theft. It has been held that banks acquire
ownership of the money deposited by its clients; and the employees of the bank, who are entrusted with the
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possession of money of the bank due to the confidence reposed in them, occupy positions of confidence[37].
Thus, when the defendant as an employee of the bank, with grave abuse of confidence, removes the money and
appropriates it to his own use without the consent of the bank, there is taking as contemplated in the crime of
qualified theft[38].

Here, appellant admits taking the money deposited in Villa's accounts. However, he parries that it was not proven
that he used his position in making the withdrawals.

Again, We are not persuaded.

Grave abuse of confidence, as an element of the felony of qualified theft, must be the result of the relation by
reason of dependence, guardianship, or vigilance, between the appellant and the offended party that might create a
high degree of confidence between them which the appellant abused[39].

The element of grave abuse of confidence is present in this case. As Bank Manager, appellant holds a position of
trust and confidence[40]. Furthermore, as Bank Manager, he undoubtedly exercises control and supervision over
the employees of the bank. Rimando, the bank teller who processed three of the withdrawals, testified:

“Q (Atty. Fritzie Rose Selda, counsel for RCBC)

Q Will you take a look at the withdrawal slips again and tell the Court what name was indicated on the
payment received portion of the withdrawal slip dated April 17, 2002?

A Rosita Villa, ma'm.

Q What about the withdrawal slip dated September 6, 2002?

A Rosita Villa, ma'm.

Q On the withdrawal slip dated January 22, 2003?

A Rosita Villa, ma'm.

Q Madam witness was Rosita Villa present during the pay out on April 17, 2002?

A No ma'm.

Q On September 6, 2002?

A No ma'm.

Q What about on January 22, 2003?

A No ma'm.
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Q How come her name is on the payment received portion of the withdrawal slips?

A It was already pre-signed when it was given to me for withdrawal, ma'm.

Q Who gave it to you for withdrawal?

A Ernesto Galera, ma'm.

Q To whom did you give the proceeds of the withdrawal?

A Ernesto Galera, ma'm.

Q Why did you give the proceeds to Ernesto Galera when in fact Rosita Villa's name was in the payment
received portion of the withdrawal slips?

A It was his instruction to give the proceeds to him and he will be the one to give the cash to Rosita Villa,
ma'm.”[41] (Emphasis supplied)

Clearly, appellant would not have been able to make the withdrawals in the absence of Villa had he not used his
position as Bank Manager. Moreover, appellant accomplished the withdrawals with grave abuse of confidence
using the forged withdrawal slips. Notably, Villa denied signing the same, and which denial was corroborated by
the NBI when its expert found the signatures on the withdrawal slips purported to be Villa's, to be forged. It is
axiomatic that in the absence of a satisfactory explanation, one who is found in possession of a forged document
and who used or uttered it is presumed to be the forger[42].

Appellant then argues that the trial court erred in denying his motion for new trial on the ground of newly
discovered evidence.

We disagree.

Appellant's motion for new trial was grounded on Villa's affidavit of recantation and appellant's alleged
subsequent discovery of Villa's mental state.

The requisites for newly discovered evidence, as a basis for new trial, are: (a) the evidence was discovered after
the trial; (b) such evidence could not have been discovered and produced at the trial even with the exercise of
reasonable diligence; and (c) such evidence is material, not merely cumulative, corroborative, or impeaching, and
is of such weight that, if admitted, would probably change the judgment[43]. These requisites have not been met.

As a general rule a motion for new trial will not be granted if based on an affidavit of recantation of a witness
whose effect is to free the appellant from participation in the commission of the crime. It would be a dangerous
rule to reject the testimony taken before the court of justice simply because the witness who has given it later on
changed his mind for one reason or another, for such a rule will make a solemn trial a mockery and place the
investigation at the mercy of unscrupulous witnesses. Because affidavits of retraction can easily be secured from
poor and ignorant witnesses, usually for monetary consideration, the Supreme Court has invariably regarded such
affidavits as exceedingly unreliable[44]. More importantly, affidavits of retraction of testimonies are generally
looked upon with disfavor because there is always the probability that they may later be repudiated[45].

As for Villa's alleged mental state in connection with her capacity to give consent, the same is not necessary for,
as previously discussed, the bank acquired ownership of the money deposited by its clients and is thus considered
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the owner thereof. The employees of the bank, like the appellant, who are entrusted with the possession of money
of the bank due to the confidence reposed in them, occupy positions of confidence[46]. Here, it was RCBC's
confidence that appellant gravely abused, not Villa's, which gave rise to the cases of qualified theft. Besides, the
mental state of a person is not proven merely with the presentation of the person's advanced age; for one's
biological age is not equated with one's mental or psychological age. The affidavit[47] of Dr. Raymond L.
Espinosa is not proof of appellant's proposition because the affidavit does not state that he conducted tests on
Villa's mental state, but contains only general propositions regarding alzheimer's disease. Dr. Espinosa's affidavit
and that of Milagros P. Marzo's[48] are hearsay; therefore, these are inadmissible evidence.

The PENALTY

Article 310 of the Revised Penal Code provides that the crime of qualified theft shall be punished by the penalties
next higher by two degrees than those respectively specified in Article 309. Under paragraph 1, Article 309 of the
Revised Penal Code, the penalty of prision mayor in its minimum and medium periods is to be imposed if the
value of the thing stolen is more than P12,000.00 but does not exceed P22,000.00. But if the value of the thing
stolen exceeds the latter amount, the penalty shall be the maximum period of the one prescribed in said paragraph
(prision mayor in its minimum and medium periods), and one year for each additional P10,000.00, but the total of
the penalty which may be imposed shall not exceed twenty (20) years[49].

In this case, the value of the thing stolen or the amount withdrawn by appellant totaled to P1,160,233.84,
exclusive of interest. Since the said amount exceeds P22,000.00, the basic penalty is prision mayor in its
minimum and medium periods to be imposed in the maximum period, which is eight (8) years, eight (8) months
and one (1) day to ten (10) years of prision mayor[50]. To determine the additional years of imprisonment,
P22,000.00 must be deducted from the said amount and the difference should then be divided by P10,000.00,
disregarding any amount less than P10,000.00. Hence, we have one hundred thirteen (113) years that should be
added to the basic penalty. However, the imposable penalty for simple theft should not exceed a total of twenty
(20) years. Thus, had the appellant committed simple theft, the penalty for this case would be twenty (20) years of
reclusion temporal. But as the penalty for qualified theft is two degrees higher, the proper penalty as correctly
imposed by the lower court is reclusion perpetua[51].

Considering that appellant is convicted of six (6) counts of Qualified Theft with the corresponding six penalties of
reclusion perpetua, Article 70 of the Revised Penal Code on successive service of sentences shall apply.

Article 70 pertinently provides that “the maximum duration of the convict's sentence shall not be more than
threefold the length of time corresponding to the most severe of the penalties imposed upon him. No other penalty
to which he may be liable shall be inflicted after the sum total of those imposed equals the said maximum period.
Such maximum period shall in no case exceed forty years.” Applying the rule, despite the six penalties of
reclusion perpetua for six counts of Qualified Theft, appellant shall suffer imprisonment for a period not
exceeding 40 years[52].

WHEREFORE, premises considered, the instant appeal is DENIED. The assailed December 17, 2012 Joint
Decision of the Regional Trial Court of San Fernando City, La Union, Branch 29, in Criminal Case Nos. 7666 to
7671, is AFFIRMED.

SO ORDERED.

Dicdican, I. P., Chairperson, and Ybañez, E. A., JJ., concur.
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