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SARMIENTO, J.:

This is a review of the Order dated December 1, 1973 of the then Court of First Instance of Baguio-Benguet,
Branch IV, which dismissed, before trial on the merits, the petitioner's complaint in Civil Case No. 2434. The
concluding portion of the assailed order stetes:

This Court is unprepared to consider this case as falling under any of the exceptions to the rule on exhaustion
of administrative remedies because under plaintiff's allegations, her "Petition for Relief" is still pending
resolution by the Secretary of Agriculture and Natural Resources who may reconsider his action on the matter
in dispute; and, furthermore, an action for annulment of title issued pursuant to a patent must be initiated by the
Director of Lands or at least by his prior authority and consent (Kabayan (sic)[1] vs. Republic, L-33307,
August 30, 1973) who may be directed by the Secretary for that purpose if plaintiff's "Petition for Relief" is
granted and the previous action reconsidered. The records fail to show that such authority or consent has been
secured by the plaintiff before instituting the present action.

A motion to dismiss of this nature does not affect the jurisdiction of the court but shows that plaintiff lacks a
cause of action. (Commissioner of Immigration vs. Vamenta, J., 45 SCRA 342) In other words,
non-compliance with this requirement justifies the dismissal for lack of cause of action. (Cruz vs. Del Rosario,
9 SCRA 755.)

WHEREFORE, the Court, finding the motion to dismiss to be in order, hereby orders the dismissal of the case
without pronouncement as to costs.

SO ORDERED.[2]

This drawn-out controversy between the parties, which is one of the many cases we inherited from the pre-EDSA
Court, arose from the following facts and proceedings.

(1) The petitioner alleges that long before World War Il, Cacao Dianson, predecessor-in-interest of Gabriela
Walstrom, filed a Free Patent Application (FPA) for a parcel of land located between what are known as Lots
Nos. 1 and 2 of Psu-153657. Under the said Free Patent Application, Cacao Dianson was able to secure on April
10, 1933 the issuance of Free Patent No. 14885 and Original Certificate of Title No. 1217 in his name.

(2) On June 9, 1933, Josefa Abaya Mapa, predecessor-in-interest of the private respondents, filed Miscellaneous
Sales Application No. 6439 for a parcel of land located in barrio Pico, municipality of La Trinidad, Mountain
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Province.

(3) According to the petitioner, a public auction of the land subject of Josefa Abaya Mapa's miscellaneous sales
application was held on April 18, 1934. Josefa Abaya Mapa was the only bidder.

(4) On May 12, 1934, the Director of Lands awarded Josefa Abaya Mapa a tract of land with an area of 2,800
square meters which was appraised at P0.05 per square meter, located in Pico, La Trinidad, Mountain Province,
with the following boundaries: N. — Public Land; S.E. — Public Land; S. — Road; W. — Public Land (not surveyed).
No improvements had been made on the land.

(5) On June 1, 1956, Cacao Dianson filed Free Patent Application No. 3-74 covering Lots Nos. 1, 2, and 3 of
Psu-153657, situated in Barrio Beckel, La Trinidad, Mountain Province, and on the same date he filed with the
District Land Office in Baguio City a letter protesting the construction in April, 1956 by Josefa Abaya Mapa of a
camarin on the parcel of land (described as "portion A") of one of the parcels of land — more specifically, Lot No.
1 of Psu-153657 — covered by Dianson's FPA No. 3-74.[3]

(6) The private respondents counter that this portion being claimed by Dianson, which is designated as Portion
"A" of Lot 1, Psu-153657, was already awarded to Josefa Abaya Mapain the public bidding held in 1934.

(7) On June 17, 1958, the controversy between Cacao Dianson and Josefa Abaya Mapa with respect to the
disputed property was referred to Bureau of Lands Investigator Antonio Mejiafor investigation. After conducting
several hearings and making an ocular inspection of the controverted premises, Mejia submitted his "Report of
Investigation,” wherein he stated the following:

FINDINGSOF FACTS

Josefa Mapa Abaya has filed a Miscellaneous Sales Application for a parcel of land located in Pico, La
Trinidad, Mt. Province, on June 9, 1933 and the same was awarded to her on May 12, 1934. The land has an
area of 2800 square meters with the following boundaries: North-Public Land, South-East-Public Land,
South-Road and West-Public Land.

The purchase price has been paid in full in 1943 as per Officia Receipt No. B-1982778 dated November 8,
1943.

The land was first applied for by her husband, Fernando Mapa, but it was later transferred to Josefa Mapa
Abaya.

Cacao Dianson filed a Free Patent Application for the same parcel of land on June 1, 1956, alleging that the
said land was first occupied by his father, Dianson, in 1884. The land has been surveyed under Psu-153657 on
September 10, 1956.

Cacao Dianson is occupying the land and has fenced it. Josefa Mapa Abaya has constructed a sort of a shack
near the land. Terraces were made by Cacao Dianson in the premises. Cacao Dianson has also constructed a
shack inside the land.

No survey appears to have been conducted on the land covered by the Miscellaneous Sales Application of
Josefa Mapa Abaya.

Rodrigo H. Romea conducted a survey on the land. However, Mr. Romea made two surveys separately. One
on the land pointed to her by Josefa Mapa Abaya and the other, on the land which according to his findings and
opinion would be the correct place of the land covered by the application of Josefa Mapa Abaya.

Lands Investigator Mejia aso found that:
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During the ocular inspection of the land, it was found out that Mrs. Josefa Mapa Abaya has constructed a shack
near the road. On the other hand, Cacao Dianson has also constructed a hut in the premises of the said land. In
fact, Cacao Dianson was in a threatening mood against the Mapas during the ocular inspection. Of the alleged
improvements introduced by Mrs. Josefa Mapa Abaya, they were not seen by the herein Investigator, except
the shack constructed by her. However, rice terraces were found in the premises and other plants, but from the
appearance of the said improvements, it seems to be recently introduced.

This Investigator has searched all the records in the Office of the Bureau of Lands, Baguio City, but no
available records could be found regarding the location of the land applied for by Josefa Mapa Abaya. A
verification of the records, however, show that Cacao Dianson has sold the land applied for by him to a certain
Agripino Farol, aresident of Davao.[4]

(8) The regiona land officer of Dagupan City, in a decision dated August 12, 1964, resolved the controversy
between Cacao Dianson and Josefa Abaya Mapain thiswise:

In view of the foregoing, the undersigned holds and so decides that Free Patent Application No. 3-74 of Cacao
Dianson be, as hereby it is, amended so as to exclude therefrom Portion "A" of Lot No. 1, Psu-153657, as
shown on the sketch drawn at the back hereof and shall cover only portion "B" of Lot No. 1, Lots 2 and 3 of
Psu-153657, and the Miscellaneous Sales Application No. 6439 (E-1341) of Josefa Abaya Mapa shall cover
said portion "A" of Lot No. 1, Psu-153657 and thereafter both applications shall continue to be given due
course.[5]

(9) In the meantime, Cacao Dianson died on August 7, 1964. Nearly two years later, on July 8, 1966, Gabriela
Walstrom filed amotion for consideration with the Director of Lands of the decision dated August 12, 1964 of the
regiona land officer, claiming that she had acquired the rights and interests of Cacao Dianson to the subject
parcel of land by virtue of a transfer of said rights and interests by Dianson to one Agripino Farol who, in turn,
transferred the same rights and interests to Gabriela Walstrom.

(10) On September 9, 1966, the Director of Lands, acting on the motion for reconsideration filed by Gabriela
Walstrom, issued an order setting aside the decision of August 12, 1964 of the district land officer of Dagupan
City.

(11) On November 9, 1966, Josefa Abaya Mapa appealed the order dated September 9, 1966 of the Director of
Lands to the Department of Agriculture and Natural Resources (DANR).

This became DANR Case No. 3118.

(1) On July 28, 1967, the DANR Secretary rendered a decision, dismissing Josefa Abaya Mapa's appeal from the
order dated September 9, 1966 of the Director of Lands.

(2) On September 21, 1967, the heirs of Josefa Abaya Mapa, through their judicial administrator, Victorino Mapa,
filed amotion for reconsideration of the decision of the DANR promulgated on July 28, 1967.

(3) On June 13, 1968, the DANR Secretary set aside the order of the Director of Lands dated September 9, 1966
and ordered that the decision of the regional land officer in Dagupan City dated August 12, 1964 be reinstated and
given full force and effect.

(4) On July 30, 1968, counsel of Gabriela Walstrom manifested his intention to file a motion for reconsideration
against the DANR order, June 13, 1968, but it was only on September 20, 1968 that a memorandum in support of
his motion for reconsideration was filed.
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(5) On March 4, 1969, DANR Secretary Fernando Lopez promulgated an order denying the motion for
reconsideration of Gabriela Walstrom on two (2) grounds, as follows:

1. From the foregoing, it is clear that more than thirty days had elapsed from the time plaintiff received the
order sheis seeking to be reconsidered to the time she manifested any intention to have the same reconsidered.
Such being the case, her motion does not merit any consideration whatsoever for having been filed out of time.

2. Nevertheless, this office reviewed the records of this case in view of the errors mentioned by movant in her
memorandum and the answer thereto filed by defendant. This office, however, does not find any reversible
error in its Order of June 13, 1968.[6]

(6) Gabriela Walstrom filed a second motion for reconsideration of the Order of the DANR dated June 13, 1968.
In the meantime Mapa filed a motion for execution of the said order of DANR.

(7) The DANR, in its order dated March 24, 1970, denied the second motion for reconsideration of Walstrom and
granted the motion for execution filed by the heirs of Josefa Abaya Mapa.

(8) On June 8, 1970, Gabriela Walstrom filed a petition for relief with the DANR. Before her petition was heard,
she died on October 4, 1970. The heirs of Josefa Abaya Mapa, pursuing the case, filed an answer dated March 29,
1972, to the petition of Walstrom, stating that:

Preliminary Statement

The land being controverted by Appellee Walstrom was the subject of the Miscellaneous Sales Application and
not a Homestead Patent Application. The property now being contested by Appellee Walstrom is already titled
in the name of the HEIRS OF JOSEFA ABAYA MAPA, under original Certificate of Title No. P-456 of the
Registry of Deeds for the Province of Benguet, pursuant to a Miscellaneous Sales Patent No. 4487. This
property, therefore, is now under the Torrens System.

It is aso worthwhile to note that the land in question is only a small portion of the claim of Cacao Dianson and
Walstrom. Thisisthe land in question particularly designated as Portion "A" of Lot 1, Psu-153657.[7]

(Emphasis supplied by petitioner Walstrom)

It was only upon receipt on April 11, 1972 of the above-stated answer of the heirs of Josefa Abaya Mapa to the
petition for relief of the late Gabriela Walstrom, that the herein petitioner Hilda Walstrom, daughter and
successor-in-interest of the late Gabriela, learned for the first time that the property being contested by Walstrom
was already titled in the name of the heirs of Josefa Abaya Mapa, under Original Certificate of Title No. P-456 of
the Registry of Deeds for the Province of Benguet, pursuant to Miscellaneous Sales Patent No. 4487.[8]

Upon subsequent inquiry with respect to the claim of the heirs of Josefa Abaya Mapa that the property in dispute
in DANR Case No. 3118 had already been titled pursuant to Miscellaneous Sales Patent No. 4487, the petitioner
further became aware, also for the first time, that Miscellaneous Sales Patent No. 4487 was issued by the DANR
Secretary on July 19, 1971 and released for transmittal to the office of the Register of Deeds for Benguet Province
on July 22, 1971, that on September 30, 1971, respondent register of deeds issued Original Certificate of Title No.
P-456, pursuant to Miscellaneous Sales Patent No. 4487; and that on or about November 13, 1971, respondent
Fernando Mapa, Jr. tranferred the property covered by Original Certificate of Title No. P-456 to the other heirs of
Josefa Abaya Mapa, namely, defendants Victorino A. Mapa, Jose A. Mapa, Maria C.M. de Goco, Fernando Mapa
I11, and Mario L. Mapa, in connection with which transfer, Transfer Certificate of Title No. T-6644 was issued by
the Register of Deeds of Benguet.[9]
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During al this time, the petition for relief filed by Gabriela Walstrom on June 8, 1970 remained unresolved. In
fact, the DANR Secretary issued an order, dated January 9, 1972, giving due course to the said petition.
According to petitioner Hilda Walstrom, she was compelled to file an action in the then Court of First Instance of
Baguio-Benguet on July 19, 1972 because the one-year prescriptive period for seeking judicial relief provided for
in Sec. 38 of the Land Registration Act was about to lapse.

The court a quo dismissed petitioner Hilda Walstrom's petition on the ground of "failure to exhaust administrative
remedies."

Hence, this petition.

The petitioner submits two questions:
l.
DID PETITIONER-APPELLEE (sic) REALLY FAIL TO EXHAUST ADMINISTRATIVE REMEDIES?
.

IN THE LIGHT OF THE FACT THAT THE DISPUTED MISCELLANEOUS SALES PATENT WAS
ISSUED ON JUNE 19, 1971, DOES THE FACT THAT THE PETITION FOR REVIEW IN DANR CASE
NO. 3118 HAD NOT YET BEEN RESOLVED AS OF JULY 19, 1972, PRECLUDE
PETITIONER-APPELLANT FROM FILING ON SAID DATE (JULY 19, 1972) HER SUIT TO ANNUL
SAID SALES PATENT AND THE TORRENS CERTIFICATES OF TITLE ISSUED BY THE REGISTER
OF DEEDSBY VIRTUE THEREOF?10]

Petitioner Hilda Walstrom filed a civil complaint against the respondents praying for the nullification of the
Mapas sales patent and certificates of title issued by the register of deeds of Benguet Province[11] under Section
38 of Act 496 or the Land Registration Act.

The pertinent portions of Section 38 of said Act are quoted as follows:
Sec. 38. Decree of registration and remedies after entry of decree.

If the court after hearing finds that the applicant or adverse claimant has title as stated in his application or
adverse claim and proper for registration, a decree of confirmation and registration shall be entered. Every
decree of registration shall bind the land, and quiet title thereto, subject only to the exceptions stated in the
following section. It shall be conclusive upon and against all persons, including the Insular Government and all
the branches thereof, whether mentioned by name in the application, notice of citation, or included in the
general description "To al whom it may concern.” Such decree shall not be opened by reason of the absence,
infancy, or other disability of any person affected thereby, nor by any proceeding in any court for reversing
judgments or decrees; subject, however, to the right of any person deprived of land or of any estate or interest
therein by decree of registration obtained by fraud to file in the competent Court of First Instance a petition for
review within one year after entry of the decree provided no innocent purchaser for value has acquired an
interest. X X X.

It is the teaching of the foregoing provisions that a decree of registration may be reopened or reviewed by the
proper Regional Trial Court upon the concurrence of five essential requisites, to wit: (a) that the petitioner has a
real and dominical right; (b) that he has been deprived thereof; (c) through fraud; (d) that the petition is filed
within one year from the issuance of the decree; and (e) that the property has not as yet been transferred to an
innocent purchaser for value.[12]

An examination of the records of the case shows non-concurrence of the essential elements enumerated above.
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The first element is patently not present because the petitioner can not alege that she has aready a real and
dominical right to the piece of property in controversy. The latest order of the DANR Secretary, dated June 13,
1968, was to give full force and effect to the regional land officer's decision, dated August 12, 1964.[13] The
regional land officer held that the petitioner's Free Patent Application No. 3-74, shall exclude the disputed portion
"A" of Lot No. 1, which, instead, shall beincluded in the Mapas Miscellaneous Sales Application.

The second element is also absent since corollary to the aforecited ruling of the DANR Secretary, the petitioner
can not aver that she was deprived of property because she did not have areal right over portion "A".

Apropos the third element, the records are bereft of any indication that there was fraud in the issuance of the
certificates of title. As matters stand, the prerequsites have not been complied with. The petitioner's recourse to
Section 38 would not have prospered; accordingly, the respondent court's dismissal of petitioner's complaint was
proper.

We also find that the lower court was correct in holding that the case does not fall under any of the exceptions to
the rule on exhaustion of administrative remedies. The petitioner herself admits that her petition for relief is still
pending resolution by the Secretary of Agriculture and Natural Resources who may reconsider his action on the
matter in dispute. The petitioner's failure to exhaust administrative remediesis aflaw which to our mind is fatal to
acourt review at thistime.[14]

Instead of invoking Section 38, the petitioner should have pressed for the speedy resolution of her petition with
the DANR. The petitioner avers that since the one-year prescriptive period for seeking judicia relief provided for
in Sec. 38 of the Land Registration Act was about to lapse, she was compelled to file the action to nullify said
patent.[15] The petitioner's submission is not correct. Her fear of the futility, or even only inefficacy, of
exhausting the administrative remedies granted her by law is clearly unfounded.

We have ruled before in Amerol vs. Bagumbaran[16] that notwithstanding the irrevocability of the Torrens title
aready issued in the name of another person, he can still be compelled under the law to reconvey the subject
property to the rightful owner. The property registered is deemed to be held in trust for the real owner by the
person in whose name it is registered. After al, the Torrens system was not designed to shield and protect one
who had committed fraud or misrepresentation and thus holds title in bad faith.[17]

In an action for reconveyance, the decree of registration is respected as incontrovertible. What is sought instead is
the transfer of the property, in this case the title thereof, which has been wrongfully or erroneously registered in
another person's name, to its rightful and legal owner, or to one with a better right. Thisis what reconveyance is
all about.[18]

Yet, the right to seek reconveyance based on an implied or constructive trust is not absolute nor is it
imprescriptible. An action for reconveyance based on an implied or constructive trust must perforce prescribe in
ten years from the issuance of the Torrenstitle over the property.[19]

We find no reversible error in the challenged order of the trial court.
WHEREFORE, the petition is DENIED. No costs.
SO ORDERED.

Melencio-Herrera, (Chairman), Paras, Padilla, and Regalado, JJ., concur.
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