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REYES A, J.:

On November 19, 1952, the PRISCO (Price Stabilization Corporation) brought suit in the Court of First Instance
of Manila against George W. Batchelder and his surety, the Manila Surety & Fidelity Co., to recover the price of
merchandise sold on credit bought by said Batchelder from PRISCO, payment of which was guaranteed by the
surety company. In due time summons was issued to defendants, but having failed to file an answer within the
time prescribed by the rules, they were at the instance of plaintiff declared in default on February 9, 1953, and on
August 7 of that same year judgment was rendered against them for the amount claimed, with costs.

On September 8, the surety company filed a motion for reconsideration and new trial, explaining that its failure to
file an answer was due to excusable neglect which ordinary prudence could not have guarded against in that when
the complaint and summons were received by one of its employees they were by this employee handed to another
employee who was in charge of its bonds department and who instead of forwarding the same to its attorneys kept
them in his drawer, and alleging that it had a good and valid defense in the action, namely, a written undertaking
executed in its favor by its co-defendant, George Batchelder, which could be alleged in a cross-complaint. The
motion was not verified though it was accompanied by an affidavit of the assistant manager of the surety company
explaining that the failure of the said company to file an answer was due to the negligence of one of its
employees. The motion was objected to by the PRISCO on the ground that it did not contain an affidavit of merit
showing that if new trial were granted the surety company would have a good defense against the plaintiff, and
that the company's neglect was not excusable because the records incontrovertibly show that on December 10,
1952, the sheriff of Manila served the summons and copy of the complaint in this case upon its corporate
secretary, Mr. de Santos * * * ; that on February 4, 1953, the movant was served with a copy of plaintiff's motion
to declare defendants in default * * * " so that moving defendant had "ample opportunity to file an answer and a
cross complaint against its co-defendant.” On the ground that the motion wasvnot accompanied by an affidavit of
merit showing that the moving defendant had a valid defense against plaintiff's claim, for the fact that said
defendant may have a cross-claim against its co-defendant did not necessarily mean that it had a good defense to
plaintiff's action, the court denied the maotion in its order dated September 9, 1953. On the 25th of that same
month the surety company filed a motion for reconsideration of this order alleging that its previous motion for
reconsideration and new trial was accompanied by an affidavit of its assistant general manager, explaining the
company's reasons for its falure to file its answer and further alleging— for the first time—that it had a good
defense against plaintiff in that it was apparent on the face of the complaint that under the terms of the surety
bond sued upon the company's liability as surety had already expired. Again the PRISCO opposed the motion, this
time on the ground that the ground for the second motion was already available to the movant at the time the first
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motion was presented and must therefore be deemed waived when it was not there raided, and that the second
motion was filed out of time because the same was not filed within the reglementary period of 30 days after notice
of judgment. Despite these objections, the court granted the second motion which, together with the first motion,
it considered as a petition for relief. Reconsideration of this last order having been denied, PRISCO brought the
case here on certiorari, aleging that the lower court, in granting the second motion for reconsideration, "acted
with grave abuse of discretion and in excess of jurisdiction."”

We find merit in the petition.

The Rules of Court require that a petition for relief under Rule 38 must be accompanied by an affidavit of merit
showing that petitioner has a valid cause of action or defense. The surety company's first motion for recon-
sideration does not comply with this requisite because, although accompanied by an affidavit explaining its failure
to file an answer, it contained no sworn allegation of a valid defense against the plaintiff. In other words, it was
unaccompanied by an affidavit of merit. Its second motion for reconsideration contains an allegation that it has a
valid defense against the plaintiff, but the alegation is not verified. The two motions, therefore, even when taken
together, can not be considered as a petition for relief because of the fatal defect of lack of an affidavit of merit. In
this connection it should be stated that an affidavit of merit should state facts and not mere opinion or conclusions
of law.

It is aso to be noted that at the time the first motion for reconsideration and new trial was filed the alleged valid
defense which the surety company wants to set up against the plaintiff was already in existence and available, and
yet the same was not set up in the motion. Such being the case, the defense cannot be raised in the petition for
relief. As was said in the case of Rili vs. Chunaco, 48 Off. Gaz. 614, "the grounds existing and available at the
time a motion to set aside a judgment was filed cannot be raised in a petition for relief under Rule 38, because
under Rule 26, section 8, a motion attacking a pleading or proceeding shall include al objections then available,
and all objections not so included shall be deemed waived." (syllabus.)

In entertaining the surety company's two motions as a petition for relief under the circumstances mentioned, the
court below committed a grave abuse of discretion amounting to want of jurisdiction.

Consequently, the petition for certiorari is granted, with costs against the respondent surety company.

Pablo, Bengzon, Montemayor, Bautista Angelo, Labrador, Concepcion and Reyes, J, B. L., JJ., concur.
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