DECISIONS / SIGNED RESOLUTIONS - TWELFTH DIVISION - JANUARY 11, 2012

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS. ANTONIO
BURGOSY SILVA @ TONY, ACCUSED-APPELLANT.

Ponente: DICDICAN, J.
Read online (full-text search, related cases, audio case brief): https://batas.org/library/0bff23dd0b05/

DICDICAN, J.:

Before this Court is an appeal seeking the reversal of the Decision dated January 11, 2012[1] rendered by the
Regional Tria Court (RTC) of Tanauan City, Branch 83, finding accused-appellant Antonio Burgosy Silva guilty
beyond reasonable doubt of the crime of homicide. The dispositive part of the said Decision stated as follows:

“WHEREFORE, in the light of the foregoing, judgment is hereby rendered against accused ANTONIO
BURGOS y SILVA, finding him GUILTY beyond reasonable doubt, for the crime of homicide, punishable
under Article 249 of the Revised Penal Code.

“Taking into consideration the ordinary mitigating circumstance of voluntary surrender in favor of the accused,
he is hereby sentenced to suffer the indeterminate penalty of imprisonment of seven (7) years and one (1) day
of prision mayor, as minimum, to twelve (12) years, six months and one (1) day of reclusion tempora as
maximum.

“Further, said accused is directed to pay the heirs of the deceased-victim Eleuterio B. Burgos, the amount of
FIFTY THOUSAND PESOS (P50,000.00) as civil indemnity, FIFTY THOUSAND PESOS (P50,000.00) as
moral damages, and TWENTY FIVE THOUSAND PESOS (P25,000.00), as temperate damages, with interest,
at the rate of six percent (6%) per annum, from the finality of judgment until fully paid.

“Finally, said accused is likewise directed to pay the costs of suit.
“SO ORDERED.”
The facts, as condensed from the findings of the lower court are as follows:

In the afternoon of October 23, 2004, the now deceased Eleuterio Burgos flagged down the jeepney of
accused-appellant's father and poked a gun at accused-appellant's brother who happened to be driving the jeepney.
In the same afternoon, the accused-appellant filed a blotter report regarding the incident.

In the evening of even date, accused-appellant was inside his house in Barangay Boot in Tanauan City, with his
wife and children, when he suddenly heard a sound coming from the roof. The nervous accused-appellant, still
shaken up from the gun-poking incident, went outside his house carrying a licensed 12-gauge shotgun (also called
“de sabog”). While outside, with the aid of aflashlight, accused-appellant saw a person carrying a .38 caliber gun.
Soon enough, the said person fired his first shot on accused-appellant. Accused-appellant then ran to the house of
his father, seven (7) meters away, to take cover at the side of said house. When accused-appellant slightly exposed
himself from his cover, a second shot was again fired by the same person whom the accused-appellant then
discovered to be Eleuterio Burgos. The accused-appellant however was not hit by both shots fired by Eleuterio
Burgos.

Thereafter, Eleuterio Burgos shot accused-appellant for the third time but again missed. Afraid, the
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accused-appellant returned fire almost simultaneously.

Accused-appellant then saw Eleuterio Burgos slumped near the side of the house of his father. Accused-appellant
thus approached Eleuterio Burgos, fired another shot at him and left. The second shot fired by the
accused-appellant was witnessed by Teodoro Burgos, a common relative of accused-appellant and Eleuterio
Burgos.

Accused-appellant then went to the house of Barangay Captain Antonio Carandang to report that he was shot by
Eleuterio Burgos and thus he returned fire, resulting to the death of Eleuterio Burgos. The 12-gauge shotgun that
accused-appellant used was then turned over to the barangay captain who subsequently called the police
authorities.

Nine police officers arrived at the scene of the crime. The accused-appellant then surrendered to one of the
policemen named PO3 Arnold Dimapilis who then apprised the accused-appellant of his constitutional rights. The
accused-appellant also entrusted to the custody of the said policeman his shotgun.

In the course of his investigation, PO3 Arnold Dimpilis found a .38 caliber firearm, one to two feet away from
Eleuterio Burgos, whose body was found almost within the premises of the accused-appellant's house. Likewise
recovered were three (3) empty shells inside the chamber of the .38 caliber firearm. PO3 Arnold Dimapilis
likewise noticed the bullet slugs on the walls of the house of the accused-appellant's father.

On October 25, 2004, accused-appellant was presented for inquest proceedings before the City Prosecutor of
Tanauan City. In a Resolution[2] of even date, the City Prosecutor found that probable cause existed that
accused-appellant committed homicide. Hence, in an Information dated October 25, 2004,[3] accused-appellant
was charged of homicide, committed as follows:

“That on or about the 23[th] day of October 2004, at about 9:00 o'clock in the evening, at Barangay Boot, City
of Tanauan, Philippines and within the jurisdiction of this Honorable Court, the above-named accused, armed
with a licensed firearm Armscor twelve (12) gauge shot gun, with intent to kill and without any justifiable
cause, did then and there willfully, unlawfully and feloniously attack, assault and shoot with the said firearm
one Eleuterio Burgos y Burgos, thereby inflicting upon the latter gunshot wounds on the head, trunk and left
upper extremity, which directly caused his instantaneous death.

“CONTRARY TO LAW.”

Upon learning of the Information, the accused-appellant filed a Motion for Preliminary Investigation and
Reduction of Bail[4] which motion was grated by the lower court.[5] The Public Prosecutor, after conducting a
preliminary investigation and finding the presence of a prima facie case of homicide against accused-appellant,
filed aMotion to Set Case for Arraignment and Trial.[6] On April 25, 2005, accused-appellant pleaded not guilty
during the arraignment.[7] A pre-trial[8] was then conducted by the trial court, after which, trial on the merits
ensued.

During the trial, the prosecution adduced in evidence the testimonies of Teodoro Burgos and Loreta Burgos (the
supposed eye-witnesses), Antonio Plete Carandang (a barangay captain) and PO3 Arnold Dimapilis (a police
officer).[9] The Public Prosecutor then formally offered his evidence[10] which includes a death certificate] 11] of
Eleuterio Burgos stating the cause of his death as follows:

“HEMORHHAGIC SHOCK DUE TO OR AS A CONSEQUENCE OF SHOTGUN WOUNDS OF THE
HEAD, TRUNK & LEFT UPPER EXTREMITY".

Thereafter, accused-appellant Antonio Burgos was called to the witness stand.[12] The testimonies of Brgy
Captain Antonio Carandang and SPO3 Arnold Dimapilis were thereafter adopted 'in toto' by the
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accused-appellant's counsel as part of the defense evidence. On September 14, 2011, the accused-appellant's
counsel made an oral formal offer of evidence.[13]

After the accused-appellant submitted his Memorandum dated October 17, 2011, the lower court rendered its
challenged Decision dated January 11, 2012 finding accused-appellant guilty beyond reasonable doubt of the
crime of homicide.

Accused-appellant timely filed a Motion for Reconsideration[14] dated January 17, 2012. A Supplemental Motion
for Reconsideration[15] dated January 31, 2011, mainly harping on the elements of self-defense, was later filed by
accused-appellant as he changed his counsel.

After the Public Prosecutor filed her Comment/Opposition[16] to the motion for reconsideration, the lower court
issued an Order dated May 16, 2012,[17] denying accused-appellant's motion for reconsideration for lack of
merit.

Hence, this appea wherein the accused-appellant submits the following assignment of errors for resolution:

THE TRIAL COURT ERRED WHEN IT FAILED TO APPRECIATE THE FACT THAT THE VICTIM
WASALREADY DEAD WHEN THE ACCUSED FIRED THE SECOND GUNSHOT

THE COURT ERRED WHEN IT RULED THAT THE DEFENSE FAILED TO DISCHARGE THE
BURDEN OF PROVING SELF-DEFENSE.[18].

The appeal is unmeritorious.

In a nutshell, the contention of the accused-appellant is that the requisites of a complete self defense existed at the
time that he fired his first gunshot which allegedly killed Eleuterio Burgos. By the second gunshot, Eleuterio
Burgos was aready dead and consequently, accused-appellant incurred no criminal liability.

It is well entrenched in this jurisdiction that factual findings of the trial court on the credibility of witnesses and
their testimonies are entitled to the highest respect and will not be disturbed on appeal in the absence of any clear
showing that it overlooked, misunderstood, or misapplied some facts or circumstances of weight and substance
that would affect the result of the case. Having seen and heard the witnesses themselves and observed their
behavior and manner of testifying, it wasin a better position to decide the question of credibility.[19]

We find no cogent reason to disturb the findings of fact of the lower court.

Even with the testimony of Teodoro Burgos, which testimony is herein relied on by the accused-appellant to
support his theory that Eleuterio Burgos died due to the first gunshot, we still find that there is an utter lack of
evidence to support a finding that Eleuterio Burgos truly died when hit by the first gunshot. The testimony of
Teodoro Burgos on direct examination, conducted by Prosecutor Marcelo Cuevas, is mirrored in the transcript of
stenographic notes dated February 7, 2006, which partly states as follows:

“Q: Paano mo nakilala na siya ang bumaril ?

A: Dahil nilapitan pa po niya ang bangkay.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 3 of 10
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS. ANT...

Q: So noong lumapit siya ay patay na ang tao?

A: Opo.

Q: So iyong nakita mo ay noong paputukan niyang isa?

A: Opo, noong lapitan niya ang bangkay.

Q: Nanoong panahong iyon ayon saiyo ay patay haang tao?

A: Opo.

Q: Paano mo nasabi na patay na?

A: Gawa po sumandig na siya sa pader at bumagsak salupa at doon po niya nilapitan.

Q: Eh bakit mo nasabi na patay na?

A: Hindi napo naibo.”[20]

Prescinding from the foregoing, the only reason that the witness declared that Eleuterio Burgos was dead by the
first shot is because he was not moving (“hindi na po naibo”). Aside from such a casual observation, no scientific
evaluation or verification transpired. In fact, the witness never even went near or touched Eleuterio Burgos. It is
herein moreover noted that Teodoro Burgos was never even aleged to be a doctor or presented as an expert
witness on the matter.

Equally significant is the testimony of the same Teodoro Burgos on cross-examination conducted by Atty.
Dominador Mabuhay. As shown in the transcript of stenographic notes dated April 7, 2006, Teodoro Burgos
clarified asfollows:

“Q:

You said that you were present at the commission of the offense and you stated that you heard shots, how many
shots did you hear?
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A:
Two (2) shots, sir.

Q:

Were the shots successive?
A:

May pagitan po.

Q:

How long was the interval from the first shot to the second shot?

A:
Seconds, Sir.

Q:
Ilang segundo?

A:
More or less five seconds, sir.”[21]

Considering therefore the five-second interval between the first shot and the second shot, there is no convincing
proof that Eleuterio Burgos was already dead when accused-appellant shot him a second time.

All told, it is more probable that Eleuterio Burgos died because of the second shot, which sealed his fate. As
narrated by the witness Teodoro Burgos on direct examination, after the first shot, the accused-appellant walked
towards Eleuterio Burgos and fired a second shot, at close range.

“Court:

What was the position of Eleuterio Burgos when he was shot by the gun man?

A:
Nakatihaya po.
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Pros. Cuevas

Q:
And after the accused Antonio Burgos shot Eleuterio Burgos what did the accused do afterwards?

Court: So matapos sabi mo binaril niya ng nakatihaya ano ang sumunod na pangyayari?

A: Umuwi napo.

Q: Umuwi na?

A: Opo.

Q: Sino ang umuwi?

A: Si Antonio Burgos po.

Q:
Sabi mo kanina dalawang putok ang narinig mo bakit ngayon ay isang putok lang?

A:

Dalawa nga po.

Q:

Paano naging dalawa?

A:

Noong nga pong nilapitan na niya.
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Q:
lyon ang padalawa?

Opo.

Q:
Ay iyong una?

A:

Naglalakad pa ho yata ang taong iyon ng barilin ng una, natumba nga po, tapos nilapitan pa po niya at
tinuluyan.”[22]

The inevitable conclusion therefore is that when the accused-appellant fired his second shot on Eleuterio Burgos,
at close range, unlawful aggression on the part of the latter was no longer present.

Elucidating on the subject of unlawful aggression, the Supreme Court in People vs Fontanilla held as follows[ 23]

“Unlawful aggression is the indispensable element of self-defense, for if no unlawful aggression attributed to
the victim is established, self-defense is unavailing, for there is nothing to repel. The character of the element
of unlawful aggression is aptly explained as follows:

“Unlawful aggression on the part of the victim is the primordial element of the justifying circumstance of
self-defense. Without unlawful aggression, there can be no justified killing in defense of oneself. The test for
the presence of unlawful aggression under the circumstances is whether the aggression from the victim put in
real peril the life or persona safety of the person defending himself; the peril must not be an imagined or
imaginary threat. Accordingly, the accused must establish the concurrence of three elements of unlawful
aggression, namely: (@) there must be a physical or material attack or assault; (b) the attack or assault must be
actual, or, at least, imminent; and (c) the attack or assault must be unlawful.”

Unlawful aggression therefore was clearly absent when the accused-appellant walked towards the defenseless
Eleuterio Burgos and fired his second shot with a 12-gauge shotgun.

It bears emphasizing that self-defense, like aibi, is an inherently weak defense for it is easy to fabricate. Thus, it
must be proven by sufficient, satisfactory and convincing evidence that excludes any vestige of crimina
aggression on the part of the person invoking it. In order for self-defense to be appreciated, the accused must
prove by clear and convincing evidence the following elements: (a) unlawful aggression on the part of the victim;
(b) reasonable necessity of the means employed to prevent or repel it; and (c) lack of sufficient provocation on the
part of the person defending himself.[24] Unlawful aggression and reasonable necessity of the means employed
were not proven to be in attendance in the instant case.

As properly considered by the lower court, accused-appellant failed to discharge the burden of proving
self-defense. The lower court thus opined as follows:

“In this case, to support his claim of self-defense, the accused testified that he fired his shotgun only once,
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apparently, after the third shot fired by Eleuterio. While the three (3) empty shells found inside the .38 caliber
recovered near the body of Eleuterio, as well as the bullet holes in the house of the accused's father, supported
the accused's claim that Eleuterio fired three (3) times at him, the Court can not give credence to his claim that
he fired his shot gun only once. For indeed, it appears that the police officers recovered two (2) empty shellsin
said shot gun, thereby establishing that the accused fired twice from his shot gun, with the second shot fired at
Eleuterio when the later was aready slumped to the ground, and having been witnessed by Teodoro Burgos, a
common relative of both the accused and Eleuterio.

“Moreover, if the accused did in fact fire his shot gun only once, then how come Eleuterio's body sustained
several gun shot wounds, specially, in the head, trunk and upper left extremity? This was very clear from
Eleuterio's post-mortem certificate of death. The number of gun shot wounds found on the body of Eleuterio
negated the accused's claim that he fired only once upon Eleuterio.

“Thus, while it would appear that Eleuterio was the one who went to the house of the accused and was the one
who first fired shots at the accused, the accused's act of shooting at Eleuterio, not only once, but twice, with the
second shot having been fired by him close range, when Eleuterio was aready down on the ground, and when
there was no more unlawful aggression, negate the presence of the said first requisite of self-defense in this
case. When he fired the second shot at Eleuterio, there was no longer any danger to the accused's life, nor any
unlawful aggression on Eleuterios part. Thus, there was also no necessity for the accused to defend himself,
when he approached Eleuterio and shot him for the second time.

“This being so, and since the defense failed to discharge the burden of proving self-defense in this case, the
Court has no other option but to hold the accused liable for the crime of homicide for killing Eleuterio Burgos
on October 23, 2004 in Barangay Boot, Tanauan City, Batangas.”[25]

WHEREFORE, in view of the foregoing premises, the appeal filed in this case is DENIED and the Regional Trial
Court's Decision dated January 11, 2012 finding the accused-appellant Antonio Burgos y Silva guilty beyond
reasonable doubt of the crime of homicide is AFFIRMED.

SO ORDERED.

CERTIFICATION

Pursuant to Article VII, Section 13 of the Constitution, it is hereby certified that the conclusions in the above
decision were reached in consultation before the case was assigned to the writer of the opinion of the Court.

Elbunas and Paredes, JJ., concur.
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