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Title: Agan v. Philippine International Air Terminals Co., Inc.

Facts:
1. Background and Unsolicited Proposal:
– In August 1989, the Department of Transportation and Communication (DOTC) contracted
Aeroport de Paris (ADP) to study the Ninoy Aquino International Airport (NAIA) and propose
development plans for the airport terminal.

2. Creation of AEDC:
–  In  1993,  prominent  Filipino  business  leaders  formed Asia’s  Emerging  Dragon  Corp.
(AEDC)  and  submitted  an  unsolicited  proposal  to  the  government  to  develop  NAIA
Passenger  Terminal  III  (NAIA  IPT  III)  under  the  build-operate-and-transfer  (BOT)
arrangement.

3. Government Actions:
– The DOTC issued Department Order No. 94-832 to establish the Prequalification Bids and
Awards Committee (PBAC) for the NAIA IPT III project.
– Competitive bidding was invited to challenge AEDC’s proposal pursuant to the BOT Law.

4. Paircargo Consortium:
– The consortium of People’s Air Cargo and Warehousing Co., Inc. (Paircargo), Phil. Air and
Grounds Services, Inc. (PAGS), and Security Bank Corp. submitted a bid proposal, forming
the Paircargo Consortium.
–  Despite  AEDC’s  objections,  the  PBAC  qualified  the  Paircargo  Consortium,  allegedly
neglecting the financial capability requirements.

5. Contract Award and Subsequent Events:
– The Paircargo Consortium organized into Philippine International Air Terminals Co., Inc.
(PIATCO).
–  The government initially  signed a Concession Agreement with PIATCO in July  1997,
followed by an Amended and Restated Concession Agreement (ARCA) in November 1998
and three supplemental agreements thereafter.

6. Legal Challenges:
– Workers from existing service providers and union groups filed petitions for prohibitions
aligning  with  the  government  against  implementing  the  agreements,  citing
unconstitutionality  and  legal  violations.
– Legislators and government officials followed, questioning the legality of the agreements
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through multiple petitions consolidated by the Supreme Court.

Issues:
1. Standing and Jurisdiction:
– Whether petitioners had the legal standing to file the petitions.
– Jurisdiction of the Supreme Court over the petitions, bypassing the hierarchy of courts and
arbitration clauses.

2. Qualifications of Paircargo Consortium:
– Whether PIATCO, through the Paircargo Consortium, was a duly pre-qualified bidder
considering the financial capability provisions under the BOT Law.

3. Validity of the 1997 Concession Agreement:
– Whether the executed 1997 Concession Agreement substantially deviated from the draft
agreement issued in the Bid Documents.

4. Direct Government Guarantee:
–  Legality  of  provisions  in  the  agreements  creating  direct  government  guarantees  for
PIATCO’s obligations, contrary to the BOT Law.

5. Temporary Take-over:
–  Constitutionality  of  the  agreement  stipulations  on  government  compensation  for
temporary  take-over  of  terminal  operations  during  national  emergencies.

6. Regulation of Monopolies:
–  Compliance of  monopoly rights granted to PIATCO with the constitutional  provisions
regulating or prohibiting monopolies when public interest requires.

Court’s Decision:
1. Standing and Jurisdiction:
– The Court granted standing to the petitioners recognizing their substantial interest in
protecting taxpayer money and legislative power.
–  Despite  direct  appeal,  the  Court  assumed  jurisdiction  due  to  the  transcendental
importance and urgency of the issues.

2. Qualifications of Paircargo Consortium:
– The Court  held that  the Paircargo Consortium failed to meet the minimum financial
capacity requirements, rendering PIATCO unqualified as a bidder. The awarded contract
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was therefore declared null and void.

3. Validity of the 1997 Concession Agreement:
–  Determined  that  the  executed  1997  Concession  Agreement  and  ARCA  contained
significant  deviations  from the  draft  agreement  given to  bidders,  unfairly  advantaging
PIATCO and undermining the principles of fair public bidding. The agreements were thus
nullified.

4. Direct Government Guarantee:
– Agreements providing that the government would assume PIATCO’s liabilities upon its
default constituted a direct, prohibited government guarantee.

5. Temporary Take-over:
–  The clause compelling the government to compensate PIATCO for temporary control
during  emergencies  contradicted  the  Constitutional  provision  allowing  uncompensated
temporary take-overs in such situations.

6. Regulation of Monopolies:
– While the project granted PIATCO exclusive rights to operate the terminal, these rights
were bound to remain under government regulation ensuring public welfare compliance.

Doctrine:
1.  Strict  adherence  to  public  bidding  standards  and  financial  capability  requirements
emphasized, ensuring fair competition and preservation of public interest.
2. Upholding the prohibition of direct government guarantees in BOT projects to avoid
exposing the government to substantial financial risks contrary to statutory intent.
3.  Reinforcing the state’s power to temporarily take over public utilities or businesses
affected  with  public  interest  during  national  emergencies  without  the  obligation  of
compensating the private entity unless there is clear arbitrariness or damage.

Class Notes:
– Key Elements in BOT Contracts:
1. Financial Capacity: Bids evaluated on current financial ability.
2. Competitive Bidding: Transparency and fairness required.
3.  Government  Guarantee:  Prohibited  under  BOT  Law,  ensuring  private  sector  bears
financial risks.

Statutory Provisions:
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–  BOT Law (R.A.  6957 as  amended by  R.A.  7718):  Emphasizes  no  direct  government
guarantee, subsidy, or equity requirement.
– Philippine Constitution: Provisions on temporary take-over during national emergencies
(Art. XII, Sec. 17) and regulation of monopolies (Art. XII, Sec. 19).

Historical Background:
–  This  case  reflects  the  Government’s  efforts  from  the  1990s  to  privatize  major
infrastructure  projects  to  facilitate  development  and  efficiency  under  the  BOT  Law
framework, drawing investor interest while navigating complex legal and policy constraints.
It underscores the judiciary’s role in ensuring such ventures adhere strictly to legal and
constitutional  mandates,  balancing  private  sector  participation  with  public  interest
safeguards.


