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Title: **Hongkong and Shanghai Banking Corporation Limited-Philippine Branches vs.
Commissioner of Internal Revenue**

Facts: The case revolves around the Hongkong and Shanghai Banking Corporation Limited’s
Philippine Branches (HSBC),  which undertook custodial  services for its  investor clients
regarding their passive investments in the Philippines. These services involved managing
dividends and income derived from investments in shares of domestic corporations. HSBC’s
clients, who could be either corporate or individual investors residing within or outside the
Philippines,  maintained  Philippine  peso  and/or  foreign  currency  accounts.  They  issued
instructions to HSBC via electronic messages, following the banking industry’s standard
SWIFT protocol, for purchasing shares or securities, directing HSBC to debit their accounts
accordingly for payment.

From  September  to  December  1997  and  January  to  December  1998,  HSBC  paid
Documentary Stamp Tax (DST) amounting to roughly PHP 52.48 million combined for these
transactions. On August 23, 1999, BIR issued Ruling No. 132-99, which interpreted that the
DST does not apply to instructions or advises originating from abroad for the management
of funds in the Philippines that did not entail fund transfers from abroad.

Based  on  this,  HSBC  filed  administrative  claims  for  the  refund  of  DST  for  the
aforementioned periods. The Bureau of Internal Revenue (BIR) did not act on these claims,
prompting HSBC to elevate the matter to the Court of Tax Appeals (CTA). The CTA ruled in
favor of HSBC, ordering the refund or issuance of a tax credit certificate. However, upon
appeal, the Court of Appeals reversed the CTA’s decisions, leading HSBC to elevate the
matter to the Supreme Court through petitions for review.

Issues:
1. Whether the electronic messages containing instructions to debit the investor-clients’
accounts for the purchase of securities are subject to Documentary Stamp Tax.
2.  Whether  HSBC’s  administrative  claims  for  refund  of  DST payments  were  rightfully
granted by the CTA.

Court’s Decision:
The Supreme Court granted HSBC’s petitions, reinstating the CTA’s decisions in favor of
HSBC. The Court clarified that under Section 181 of the Tax Code, DST is levied upon the
acceptance or payment of “a bill of exchange purporting to be drawn in a foreign country
but payable in the Philippines”. The Court emphasized that the electronic messages from
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HSBC’s investor-clients do not qualify as “bills of exchange” or “orders for the payment of
money” as defined in the Negotiable Instruments Law, and thus are not subject to DST. The
instructions were deemed “parallel to an automatic bank transfer of local funds from a
savings account to a checking account” and lacked negotiability, being non-transferable and
not meeting the requirements to be considered negotiable instruments.

Doctrine:
This  case  establishes  that  instructions  or  advises  issued  from  abroad  directing  the
management or movement of funds within the Philippines, completed through electronic
messages without involving the physical transfer of funds from abroad, do not constitute
transactions subject to Documentary Stamp Tax under Section 181 of the 1997 Tax Code.

Class Notes:
–  Documentary  Stamp  Tax  (DST):  An  excise  tax  on  documents,  instruments,  loan
agreements,  and papers evidencing the acceptance, assignment, sale,  or transfer of an
obligation, right, or property.
– Bills of Exchange: Defined under the Negotiable Instruments Law, these are orders in
writing requiring a person to pay a fixed money sum on demand or at a future time to the
order or bearer.
– Essential for DST Application: The transactions must involve (a) bills of exchange or orders
for payment purporting to be drawn in a foreign country but payable in the Philippines; and
(b) acceptance or payment of such instruments based on the documentary stamp tax law
requirements.

Historical Background:
This case reflects the evolving nature of financial transactions and the legal interpretations
required to adapt to changes. It underscores the importance of ensuring that tax laws are
applied appropriately to transactions that have become increasingly digital. The resolution
of this case has implications for the treatment of electronic financial transactions in relation
to tax obligations, aligning legal tax interpretations with contemporary banking practices.


